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Title  42— Public  Health 

CHAPTER  I— PUBLIC  HEALTH  SERVICE, 
DEPARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

SUBCHAPTER  O— GRANTS 

PART  53— GRANTS.  LOANS  AND  LOAN 
GUARANTEES  FOR  CONSTRUCTION 
AND  MODERNIZATION  OF  HOSPITALS 
AND  MEDICAL  FACILITIES 

Reasonable  Volume  of  Care  for  Persons 
Unable  To  Pay  Therefor 

On  March  7, 1975.  there  was  published 
In  the  Federal  Register  (40  FTl  10686) 
a  notice  of  proposed  rulemaking  setting 
forth  proposed  amendments  to  §  53.111 
of  Title  42.  CFR,  the  regulations  govern¬ 
ing  compliance  with  assurances  given 
by  recipients  of,  or  to  be  given  by  ap¬ 
plicants  for,  grants,  loans,  and  loan  guar¬ 
antees  for  the  construction  and  moderni¬ 
zation  of  hospitals  and  other  medical 
facilities  under  the  Hill-Burton  Act  (Ti¬ 
tle  VI  of  the  Public  Health  Service  Act; 

42  U.S.C.  291  et  seq) ,  that  they  will  pro¬ 
vide  a  reasonable  volume  of  care  to  per¬ 
sons  unable  to  pay  therefor. 

It  was  proposed  that  S  53.111  be 
amended  in  two  respects: 

1.  Subparagraph  (f)  (1),  the  so-called 
“billing  provision”,  would  be  revised  so 
as  to  permit  Hill-Burton-aided  facilities 
to  Include  as  uncompensated  services 
only  those  services  for  which  a  deter¬ 
mination  of  Inability  to  pay  had  been 
made  prior  to  the  provision  of  the  serv¬ 
ice  except  In  certain  specified  circum¬ 
stances. 

2.  In  order  that  persons  who  are  or 
may  be  imable  to  pay  for  services  may 
be  made  aware  of  the  obligation  of  re- 

’•cipients  of  Hill-Burton  assistance  to  pro¬ 
vide  a  reasonable  volume  of  services  to 
persons  unable  to  pay  therefor  in  ac¬ 
cordance  with  §  53.111,  a  new  paragraph 
(1)  would  be  added,  requiring  that  Hill- 
Burton-assisted  facilities  post  notices  in¬ 
forming  the  public  of  that  obligation. 

Approximately  250  responses  to  the 
notice  of  proposed  rulemaking  were  re¬ 
ceived.  Including  22  from  hospital  asso¬ 
ciations,  195  from  individual  hospitals, 
and  13  from  legal  aid  groups  or  individ¬ 
ual  consumers. 

A  number  of  the  comments  submitted 
by  hospitals  and  their  representatives 
consisted  essentially  of  a  rejection  of  the 
principle  that  indigent  patients  should 
be  advised  of  the  availability  ot  uncom¬ 
pensated  services  prior  to  the  provision 
of  services  to  them.  These  objections  are 
inconsistent  with  the  holding  of  the  court 
In  Corum,  et  aL.  v.  Beth  Israri  Medical 
Center,  et  aL.  373  P.  Supp.  557,  S.D.  N.Y. 
(1974) ,  which  declared  invalid  the  pres¬ 
ent  language  of  §  53.111(f)  (1) ,  8is  well  as 
with  the  fundamental  policy  underlsrlng 
§  53.111  and  the  statute  on  which  it  is 
based,  and  were  therefore  rejected. 

A  general  analysis  of  the  provider  com¬ 
ments,  however.  Indicates  that  the  scope 
of  the  exceptions  to  the  requirement  that 
Indigency  be  determined  prior  to  the  pro¬ 
vision  of  services  may  not  have  been  fully 
understood.  A  discussion  of  those  excep¬ 
tions  follows. 

It  is  recognized  by  the  Department  that 
In  dealing  with  patients  who  may  be  able 


to  pay  part,  but  not  all,  of  the  cost  of 
their  services  from  their  own  resources, 
incomplete  information  may  be  avail¬ 
able  to  the  hospital  at  the  time  of  even 
an  elective  admission  to  enable  it  to  make 
a  final  determination  of  ability  to  pay. 
Many  patients  have  insurance  with  rela¬ 
tively  specialized  or  obscure  carriers  the 
extent  of  whose  coverage  may  be  un¬ 
known  to  the  hospital,  and  which  must 
be  ascertained.  Even  if  the  amount  of 
coverage  is  known  to  the  hospital  or 
quickly  ascertainable,  the  amount  of  the 
hospital’s  charge  which  will  be  paid  y 
the  third-party  carrier  .  nr.ot  be  known 
with  certainty  until  all  neede ''  services 
have  been  provided,  since  the  tient 
may  require  different  or  more  exten'-'  e 
services  than  are  perceived  prior  to  ad¬ 
mission.  It  is  for  these  reasons  that  the 
following  exceptions  were  provided  for 
in  the  proposed  revision  of  §  53.111 
(f)(1): 

1.  Paragraph  (f)  (1)  (li)  provides  that 
a  determination  of  inability  to  pay  may 
be  made  after  the  provision  of  services, 
but  before  any  collection  effort  other 
than  the  rendition  of  a  bill,  “in  case  of 
insurance  coverage  or  other  resources 
being  less  than  anticipated  or  the  costs 
of  services  being  greater  than  antici¬ 
pated.” 

2.  The  “Provided”  clause  following 
paragraph  (f)(1)  (11)  states  that  a  de¬ 
termination  of  inability  to  pay  may  be 
made  at  any  time  if  the  determination 
“was  hindered  or  delayed  by  reason  of 
erroneous  or  incomplete  information  fur¬ 
nished  by  or  in  behalf  of  the  patient.” 

These  are  in  addition,  of  course,  to  the 
exception  relating  to  emergency  admis¬ 
sions  contained  in  paragraph  (f)(l)(l). 
That  paragraph  is  discussed  at  greater 
length  below. 

It  is  the  view  of  the  Department  that 
these  provisions  are  ample  to  accom¬ 
modate  the  administrative  problems  of 
hospitals  In  determining,  in  the  case  of 
part-pay  patients,  the  amoimt  of  a 
charge  which  a  patient  may  be  expected 
to  pay  from  his  own  resources. 

On  the  other  hand,  there  appears  to 
be  no  comparable  justification  for  delay 
In  making  a  determination  with  respect 
to  patients  who  are  clearly  unable  to  pay 
any  part  of  the  hospital  charge  from 
their  own  resources  (l.e.,  those  who  fall 
below  the  standard  adopted  by  the  State 
agency  In  its  State  plan  pursuant  to 
§  53.111(g)  (1)  (ii) ) .  Except  for  emer¬ 
gency  admissions,  the  necessary  infor¬ 
mation  can  normally  be  obtained  from 
the  patient  prior  to  or  at  the  time  of  ad- 
mls^n.  Any  such  determination  of  in¬ 
digency  may  of  course  be  made  subject 
to  verification  by  the  hospital. 

By  way  of  summary,  and  as  an  aid  in 
Interpreting  the  regulation,  the  follow¬ 
ing  genera]  principles  may  be  applied  in 
determining  whether  the  cost  of  elective 
services  may  be  counted  toward  the  satis¬ 
faction  of  a  hospital’s  “reasonable 
volume”  obligation: 

1.  In  the  case  of  patients  who  pay  no 
part  of  the  hospital  charge  from  their 
own  resources,  the  hospital  may  count 
only  those  imcompensated  costs  with  re¬ 
spect  to  which  a  written  determination 


has  been  made  prior  to  the  provision  of 
services  that  the  patient  qualifies  as  “no¬ 
pay”  under  the  applicable  State  plan 
criteria. 

2.  With  respect  to  patients  who  do  not 
fall  within  the  “no-pay”  category  under 
the  applicable  criteria,  the  hospital  may. 

In  accordance  with  paragraph  (f)  (1) ,  re¬ 
vise  its  determination  of  ability  to  pay 
at  such  time  following  admission  as  the 
necessary  Information  on  the  amount  of 
the  char^  the  scope  of  third-party  cov¬ 
erage,  and  the  patient’s  financial  re¬ 
sources  is  available  to  it.  The  hospital 
miist,  of  course,  exercise  reasonable  dili¬ 
gence  in  obtaining  that  Information. 

One  clarifying  and  one  technical 
change  have  been  made  in  paragraph 
(f)(l)(l)  as  a^  result  of  the  comments 
received.  As  proposed,  that  provision  lim¬ 
ited  the  exception  to  cases  of  “services 
provided  in  emergency  departments”  of 
applicant  hospitals.  'The  exception  was 
Intended  to  apply  to  all  services  provided 
on  an  emergency  basis,  and  the  provision 
has  be«i  changed  to  reflect  that  inten¬ 
tion.  In  addition,  the  reference  to  “para¬ 
graph  (f)  (2)  ”  was  erroneous,  and  has 
been  corrected  to  read  “paragraph  (1)  ”. 

With  regard  to  the  notice  required 
by  proposed  paragraph  (i)  to  be  posted 
within  each  applicant  facility,  the  lan¬ 
guage  of  the  notice  Itself  has  been  sim¬ 
plified  in  response  to  suggestions  that  it 
was  unclear.  In  addition,  .a  number  of 
the  comments  pointed  out  that,  where  an 
applicant  has  elected  to  provide  uncom¬ 
pensated  services  in  a  specific  dollar  vol¬ 
ume  (as  opposed  to  the  “open-door”  op¬ 
tion),  the  posting  of  the  notice  may  be 
misleading  after  the  obligation  has  been 
met  for  a  given  period.  Accordingly,  lan¬ 
guage  has  been  added  to  paragraph  (1)  to 
permit,  at  the  option  of  the  applicant, 
either  the  posting  of  an  additional  no¬ 
tice  In  su<A  a  case  stating  that  the  ob¬ 
ligation  has  been  satisfied  with  respect 
to  a  current  period,  or  the  addition  of  a 
statement  in  the  required  notice  to  the 
effect  that  facility’s  obligation  is  limited, 
and  that  if  that  obligation  hsis  been  met 
for  the  current  period  (year,  month, 
quarter,  etc.) ,  a  person  applying  for  un¬ 
compensated  services  will  be  given  a  writ¬ 
ten  statement  of  that  fact.  In  either  case, 
the  notice  or  written  statement  must  in¬ 
dicate  when  uncompensated  services  will 
again  be  made  available. 

Finally,  the  Federal  Hospital  Council 
also  made  a  recommendation.  Before  dls- 
(mssing  the  Council’s  proposal,  however, 
it  is  necessary  that  the  statutory  back¬ 
ground  affecting  the  authority  of  the 
Council  be  explained. 

Section  6(W  of  the  Public  Health  Serv¬ 
ice  Act,  42  U.S.C.  291c,  provides  that  the 
Secretary  shall  prescribe  general  regu- 
laticms  for  Title  VI.  PHS  Act,  “with  the 
approval  of  the  Federal  Hospital  Coun¬ 
cil”.  In  accordance  with  that  require¬ 
ment,  the  Notice  of  Proposed  Rulemak¬ 
ing  was  presented  to  the  Federal  Hos- 
I^tal  Council  at  its  meeting  of  Novem¬ 
ber  12,  1974,  and  received  the  Council’s 
tentative  approval. 

On  January  4.  1975,  the  President 
signed  into  law  the  National  Health, 
Planning  and  Resources  Development 
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Act  of  1974  (Pub.  L.  93-641) ,  which  made 
extensive  amendments  in  the  Public 
Health  Service  Act.  Among  those 
amendments  was  the  addition  of  a  new 
Title  XVI  thereto,  authorizing  a  new  pro¬ 
gram  of  Federal  assistance  for  the  con¬ 
struction  and  modernization  of  medical 
facilities.  (Title  VI  was  not  repealed,  but 
no  additional  fimds  are  authorized  to  be 
appropriated  under  it.)  Section  1602(6) 
of  the  new  Title  XVI  requires  the  Sec¬ 
retary  to 

prescribe  the  general  manner  In  which  each 
entity  which  receives  financial  assistance  un¬ 
der  this  Title  or  has  received  financial  assist¬ 
ance  under  .  .  .  Title  VI  Shall  be  required  to 
comply  with  the  assurances  required  to  be 
made  at  the  time  such  assistance  was  re¬ 
ceived  and  the  means  by  which  such  entity 
shall  be  required  to  demonstrate  compliance 
with  such  asstirances.  (Emphasis  added.) 

Title  XVI.  which  was  effective  upon 
enactment  of  PXi.  93-641.  contains  no 
requir^ent  of  Coimcil’s  approval  of  reg¬ 
ulations  issued  thereimder. 

It  is  self-evident  that  both  the  billing 
(§  53.111(f)  (1) )  and  the  posted  notice 
(§53.111(1))  provisions  of  the  subject 
amendments  come  squsirely  within  the 
scope  of  the  above-quoted  statutory  lan¬ 
guage  and  are  hence  within  the  Secre¬ 
tary’s  authority  to  prescribe  under  sec¬ 
tion  1602(6).  Never^eless,  as  a  courtesy 
to  the  members  of  the  Federal  Hospital 
Council  and  in  order  to  obtain  their 
views,  the  Secretary  invited  the  Council 
to  consider  the  proposed  final  regulation, 
together  with  comments  received  on  the 
Notice  cff  Proposed  Rulemaking.  The 
Council  did  so  at  its  meeting  of  May  22 
and  approved  the  billing  provision  in  the 
form  set  out  below.  With  regard  to  the 
posted  notice  provision,  however,  the 
Council  voted  to  approve  a  revision 
which  would  make  ^e  requirement  of 
posted  notice  applicable  only  to  (1)  appli¬ 
cants  who  have  elected  to  provide  a  spe¬ 
cific  dollar  volume  of  uncompensated 
services  (§  53.111(d)  (1))  and  who  have 
been  found  to  be  in  noncompliance  in  the 
preceding  year,  either  throiigh  failure  to 
provide  the  requisite  amount  of  care  or 
through  failure  to  report  to  the  State 
agency  on  the  level  of  care  provided,  and 
(2)  those  who  have  selected  the  “open- 
door”  option  (§  53.111(d)  (2)). 

After  careful  consideration,  the  Sec¬ 
retary  has  concluded  that  the  Council’s 
proposed  change  must  be  rejected.  Ihe 
purpose  of  the  posted  notice  requirement 


is  to  provide  notice  to  all  persons  eligible 
for  uncompensated  services  so  that  all 
may  apply  on  an  equal  footing  for  serv¬ 
ices  so  long  as  an  applicant’s  obligation 
remains  unsatisfied.  That  rationale  ap¬ 
plies  with  equal  force  regardless  of  the 
c(»npliance  option  selected  by  the 
applicant. 

Accordingly,  the  amendments  to  42 
CFR  53.111  as  set  forth  below  are  issued 
under  the  authority  of  section  1602  of 
the  Public  Health  Service  Act  (88  Stat 
2258;  42  U.S.C.  3000-1). 

Effective  date-.  The  amendments  set 
forth  below  shall  be  effective  on  Octo¬ 
ber  6. 1975. 

It  is  hereby  certified  that  the  economic 
and  infiationary  impacts  of  this  proposed 
regulation  have  been  carefiilly  evaluated 
in  accordance  with  OMB  Circular  A-107. 

Dated:  July  30, 1975. 

Theodore  Cooper, 
Assistant  Secretary  for  Health. 

Approved:  September  25, 1975. 

Davh)  Mathews, 
Secretary. 

In  §  53.111,  paragraph  (f)  (1)  is  re¬ 
vised,  paragraphs  (1)  and  (J)  are  redes¬ 
ignate  as  paragraphs  (J)  and  (k)  re¬ 
spectively,  and  a  new  paragraph  (1)  Is 
added  as  follows: 

§  53.111  Services  for  persons  unable  to 
pay. 

*  *  •  •  • 

(f)  Qualifying  services.  (1)  In  deter¬ 
mining  the  amount  of  uncompensated 
services  provided  by  an  applicant,  there 
shall  be  included  cmly  those  services  pro¬ 
vided  to  an  Individual  with  respect  to 
whom  the  applicant  has  made  a  writtm 
determinatiOD  prior  to  the  provision  of 
such  services  that  such  individual  is  un¬ 
able  to  pay  therefor  under  the  criteria 
established  pursuant  to  42  CFR  53J11 
(g) ,  except  that: 

(i)  such  determination  may  be  made 
after  the  provision  of  such  services  In 
the  case  of  services  provided  on  an  emer¬ 
gency  basis:  Provided.  Hiat  when  billing 
is  made  for  such  sc^ce,  such  billing 
must  be  accompanied  by  substantially 
the  information  required  In  the  posted 
notice  under  paragraph  (1)  of  this  sec¬ 
tion;  and 

(ii)  such  determination  may  be  made 
after  the  provision  of  such  services  In  the 
case  of  a  change  in  circumstances  as  a 


result  of  the  illness  or  injury  occasion¬ 
ing  such  services  (e.g.,  the  patient’s  fi¬ 
nancial  condition  has  changed  due  to  a 
loss  of  wages  resulting  from  the  illness) 
or  in  case  of  insurance  coverage  or  other 
resources  being  less  than  anticipated  or 
the  costs  of  services  being  greater  than 
anticipated.  Further,  in  all  cases  where 
such  determination  was  not  made  prior 
to  the  provision  of  services,  such  services 
may  not  be  included  as  uncompensated 
services  if  any  collection  effort  has  been 
made  other  than  the  rendeari:^  of  bills 
permissible  in  the  above  exceptions: 
Provided,  That  such  a  determination 
may  be  made  at  any  time  if  the  deter¬ 
mination  was  hindered  or  delayed  by 
reason  of  erroneous  or  incomplete  In¬ 
formation  furnished  by  or  in  behalf  of 
the  patient. 

•  •  •  •  • 

(i)  Posted  notice.  The  applicant  shall 
post  notice  (which  shall  be  multilingual 
where  the  applicant  serves  a  multilin¬ 
gual  community).  In  substantially  the 
following  form,  in  appropriate  areas 
within  the  facility  (admissions,  ofBce, 
emergency  department  and  business  of¬ 
fice)  for  the  purpose  of  informing  pa¬ 
tients  or  potential  patients  that  criteria 
for  eligibility  and  applications  are  avail¬ 
able  upon  request: 

“Notice  of  Hnx-BmrroN  Obugation 

This  hospital  (or  other  faculty)  Is  re¬ 
quired  by  law  to  ^ve  a  a  reasonahle  amount 
of  service  at  no  cost  or  leee  than  fun  cost 
to  peofUe  who  cannot  pay.  If  you  think  that 
jovL  are  ^iglble  for  these  services,  please  con¬ 
test  our  business  office  (give  crfHce  location) 
and  ask  for  assistance.  If  you  are  not  satis¬ 
fied  with  the  results,  you  may  contact  (the 
Ettete  HiU-Burtmi  agency  with  address) 

Provided,  that  an  iqjpUcant  which  hM  se¬ 
lected  a  presttmptive  compliance  guideline 
under  paragnqih  (d)(1)  of  this  seetton  may, 
at  Its  option,  either  (1)  add  to  such  notice 
language  stating  that  the  faculty’s  obUga- 
tion  is  limited  to  a  specified  dollar  volume  of 
uncccnpensated  services  and  that  If  the  fa¬ 
culty  has.  during  a  specified  period  (e.g., 
year,  quarter,  month),  already  provided  a 
volume  of  uncompensated  services  sufficient 
to  satisfy  such  (rt>llgation,  any  person  Inquir¬ 
ing  about  such  services  wUl  be  given  a  writ¬ 
ten  statement  to  that  effect  which  dball  also 
state  when  additional  tmoompensated  serv¬ 
ices  will  be  available;  or  (2)  poet  an  addi¬ 
tional  notice  stating  that  the  faculty’s  obli¬ 
gation  has  been  satlsfled  for  the  current  pe¬ 
riod  and  stating  when  additional  uncompen¬ 
sated  services  will  be  available. 

[FR  Doc.75-26470  FUed  10-8-75;8:46  am) 
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